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STATEMENT op question presented 


Whether a member of the United States Air Force under 
court-martial sentence is entitled to review by the federal 
civil courts via habeas corpus of questions which do not af¬ 
fect the jurisdiction of the court-martial. 
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COUNTERSTATEMENT OF THE CASE 

The appellants, members of the 12th Air Ammunition 
Squadron situated on the Island of Guam, were separately 
tried by general courts-martial for the rape and murder 
of one Ruth Farnsworth on December 11, 1948. Each was 
found guilty of the offenses charged and sentenced to death. 


The record of trial in each instance was reviewed by the 
Staff Judge Advocate, Twentieth Air Force, in accordance 
with the provisions of Article of War 47 (10 U.S.C. 1518) 
and after said review the sentences were approved by the 
reviewing authority, the Commanding General, Twentieth 
Air Force. The records of trial were then forwarded to 
the Office of The Judge Advocate General, United States 
Air Force, for review by a Board of Review, pursuant to 
provisions of the Article of War 50 (10 U.S.C. 1521). The 
consideration of the records by the Board of Review in¬ 
cluded submission of briefs and oral arguments by the at¬ 
torney for appellants. The records of trial were then 
reviewed by the Judicial Council, pursuant to the provi¬ 
sions of Article of War 48 (10 U.S.C. 1519) and Article of 
War 50 (10 U.S.C. 1521) which review in each instance also 
included submission of briefs and oral argument by attor¬ 
ney for the appellants. The opinions of the Board of Re¬ 
view and the Judicial Council holding the records of trial 
legally sufficient to support the findings of guilty and 
the sentences were transmitted to The Judge Advocate Gen¬ 
eral, United States Air Force. Because of serious charges 
of denial of due process of the same nature as the allega¬ 
tions of the habeas corpus petitions, The Judge Advocate 
General, in his capacity as supervisor of the administration 
of military justice, caused the Office of Special Investiga¬ 
tion, Office of the Inspector General, to make a complete in¬ 
vestigation of such matters. A thorough and detailed in¬ 
quiry was accomplished. Subsequently, The Judge Advo¬ 
cate General transmitted the aforementioned opinions and 
his recommendations to the Secretary of the Air Force for 
the action of the President in accordance with the provi¬ 
sions of Article of War 50 (10 U.S.C. 1521). On August 3, 
1951, the death sentence of each appellant was confirmed 
bv the President pursuant to the provisions of Articles 
of War 48 (10 U.S.C. 1519) and 49 (10 U.S.C. 1520) and 
ordered to be carried into execution. 1 Subsequent thereto, 

1 The comprehensive nature of this statutory’ appellate review is demon¬ 
strated by the official reports of the instant court-martial cases, reprints of 
which have been lodged with the Court. 
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the appellants petitioned The Judge Advocate General, 
United States Air Force, for any and all relief afforded by 
Article of War 53 (10 U.S.C. 1525; now Section 12, Act of 
5 May 1950). The Judge Advocate General appointed a 
board of senior officers to hear argument by counsel for 
appellants, consider all evidence and make recommenda¬ 
tions. After reexamination of the entire records of trial 
and the independent investigations, The Judge Advocate 
General, United States Air Force, denied appellants’ ap¬ 
plication for relief (J.A. 2). 

The appellants, currently in military confinement in 
Japan, filed individual petitions for writs of habeas corpus 
in the United States District- Court for the District of Co¬ 
lumbia and rules to show cause issued from that Court 
(J.A. 1-6). The Court below on April 17, 1952, upon con¬ 
sideration of the motions to dismiss entered by the appellees 
and oral argument thereon, entered orders discharging the 
rules to show cause and dismissing the petitions for writs 
of habeas corpus on the ground that the petitions did not 
state facts upon which the relief sought could be granted 
(J.A. 21-23). An appeal was noted by the appellants on April 
24,1952, and this Court on May 15,1952, stayed execution of 
the death sentences pending disposition of the appeal or 
until further order of the Court. 

STATUTES INVOLVED 

The Articles of War prescribing the manner of review 
of appellants’ courts-martial provided as follows: 

“10 U.S.C. (Supp. II) Section 1518. Action by Con¬ 
vening Authority (Article 47)— 

* • • • • 

“(c) Action om record of trial 

Before acting upon a record of trial by general 
court-martial or military commission, or a record of 
trial by special court-martial in which a bad conduct 
discharge has been adjudged and approved by the au¬ 
thority appointing the court, the reviewing authority 
will refer it to his staff judge advocate or to the Judge 
Advocate General for review and advice; and no sen¬ 
tence shall be approved unless upon conviction estab- 
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lished beyond reasonable doubt of an offense made 
punishable by these articles, and unless the record of 
trial has been found legally sufficient to support it. 

“(d) Approval. 

No sentence of a court-martial shall be carried into 
execution until the same shall have been approved by 
the convening authority: 

• • • • • 

“(e) Who may exercise. 

Action by the convening authority may be taken by 
an officer commanding for the time being, by a succes¬ 
sor in command, or by any officer exercising general 
court-martial jurisdiction. 

“(f) Powers incident to power to approve. 

The power to approve the sentence of a court-martial 
shall include— 

(1) the power to approve or disapprove a finding 
of guilty and to approve only so much of a finding of 
guilty of a particular offense as involves a finding 
of guilty of a lesser included offense; 

(2) the power to approve or disapprove the whole 
or any part of the sentence; and 

(3) the power to remand a case for rehearing 
under the provisions of article 52. (As amended 
June 24, 1948, ch. 625, title II, Sec. 223, 62 Stat. 634.) 

• •tit 

“10 U.S.C. (Supp. II) Section 1519. Confirmation 
(Article 48). 

In addition to the approval required by article 47, 
confirmation is required as follows before the sentence 
of a court-martial may be carried into execution, 
namelv: 

m 

“a. By the President with respect to any sentence— 

(1) of death, or < 

• • • • • 

“10 U.S.C. (Supp. II) Section 1520. Powers Inci¬ 
dent to Confirm (Article 49). 

The power to confirm the sentence of a court-martial 
shall be held to include— 
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“a. The power to approve, confirm, or disapprove a 
finding of guilty, and to approve or confirm so much 
only of a finding of gnilty of a particular offense as 
involves a finding of guilty of a lesser included offense: 

“b. The power to confirm, disapprove, vacate, com¬ 
mute, or reduce to legal limits the whole or any part 
of the sentence; 

“c. The power to restore all rights, privileges, and 
property affected by any finding or sentence disap¬ 
proved or vacated; 

“d. The power to order the sentence to be carried 
into execution; i 

“e. The power to remand the case for a rehearing 
under the provisions of article 52. (As amended June 
24, 1948, ch. 625, title II, Sec. 225, 62 Stat. 635.) 

• i # • # 

“10 U.S.C. (Supp. II) Section 1521. Appellate Re¬ 
view (Article 50)—(a) Board of review; judicial coun¬ 
cil. 

The Judge Advocate General shall constitute, in his 
office, a Board of Review composed of not less than 
three officers of the Judge Advocate General’s Depart¬ 
ment. He shall also constitute, in his office, a Judicial 
Council composed of three general officers of the Judge 
Advocate General’s Department; Provided, That the 
Judge Advocate General may, under exigent circum¬ 
stances, detail as members of the Judicial Council, for 
periods not in excess of sixty days, officers of the Judge 
Advocate General’s Department of grades below that 
of general officer. 

• • • • • 

“(d) Action by Board of Review when approval by 
President or confirming action is> required. 

Before any record of trial in which there has been 
adjudged a sentence requiring approval or confirma¬ 
tion by the President or confirmation by any other con¬ 
firming authority is submitted to the President or 
such other confirming authority, as the case may be, it 
shall be examined by the Board of Review which shall 
take action as follows: I 

(1) In any case requiring action by the President, 

the Board of Review shall submit its opinion in writ- 


I 
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ing, through the Judicial Council which shall also 
submit its opinion in writing, to the Judge Advocate 
General, who shall, except as herein otherwise pro¬ 
vided, transmit the record and the Board’s and Coun¬ 
cil’s opinions, 'with his recommendations, directly 
to the Secretary of the Department of the Army for 
the action of the President: Provided, That the Ju¬ 
dicial Council, with the concurrence of the Judge 
Advocate General shall have powers in respect to 
holdings of legal insufficiency equal to the powers 
vested in the Board of Review by subparagraph (3) 
of this paragraph. 

(2) In any case requiring confirming action by 
the Judicial Council with or without the concurrence 
of the Judge Advocate General, when the Board of 
Review is of the opinion that the record of trial is 
legally sufficient to support the sentence it shall sub¬ 
mit its opinion in writing to the Judicial Council for 
appropriate action. 

(3) When the Board of Review is of the opinion 
that the record of trial in any case requiring con¬ 
firming action by the President or confirming action 
by the Judicial Council is legally insufficient to sup¬ 
port the findings of guilty and sentence, or the sen¬ 
tence, or that errors of law have been committed 
injuriously affecting the substantial rights of the 
accused, it shall submit its holding to the Judge Ad¬ 
vocate General and when the Judge Advocate Gen¬ 
eral concurs in such holding, such findings and sen¬ 
tence shall thereby be vacated in accord with such 
holding and the record shall be transmitted by the 
Judge Advocate General to the appropriate conven¬ 
ing authority for a rehearing or such other action 
as may be proper. 

(4) In any case requiring confirming action by 
the President or confirming action by the Judicial 
Council in which the Board of Review holds the rec¬ 
ord of trial legally insufficient to support the find¬ 
ings of guilty and sentence, or the sentence, and the 
Judge Advocate General shall not concur in the hold¬ 
ing of the Board of Review, the holding and the 
record of trial shall be transmitted to the Judicial 
Council for confirming action or for other appropri¬ 
ate action in a case in which confirmation of the 
sentence by the President is required under article 
48a. 

• • • • 


# 
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“(g) Weighing evidence. 

In the appellate review of records of trials by courts- 
martial as provided in these articles the Judge Advo¬ 
cate General and all appellate agencies in his office 
shall have authority to -weigh evidence, judge the credi¬ 
bility of witnesses, and determine controverted ques¬ 
tions of fact. 

“(h) Finality of court-martial judgments. 

The appellate review of records of trial provided by 
this article, the confirming action taken pursuant to 
articles 48 or 49, the proceedings, findings, and sen¬ 
tences of courts-martial as heretofore or hereafter ap¬ 
proved, reviewed, or confirmed as required by the Ar¬ 
ticles of War and all dismissals and discharges here¬ 
tofore or hereafter carried into execution pursuant 
to sentences by courts-martial following approval, re¬ 
view, or confirmation as required by the Articles of 
War, shall be final and conclusive, and orders publishing 
the proceedings of courts-martial and all action taken 
pursuant to such proceedings shall be binding upon 
all departments, courts, agencies, and officers of the 
United States, subject only to action upon application 
for a new* trial as provided in article 53. (As amended 
June 24, 1948, ch. 625, title II, Sec. 226, 62 Stat. 635.) 

• • • • • 

“10 U.S.C. (Supp. II) Section 1525. Petition for 
New Trial (Article 53). 

Under such regulations as the President may pre¬ 
scribe, the Judge Advocate General is authorized, upon 
application of an accused person, and upon good cause 
shown, in his discretion to grant a new’ trial, or to va¬ 
cate a sentence, restore rights, privileges, and prop¬ 
erty affected by such sentence, and substitute for a 
dismissal, dishonorable discharge, or bad conduct dis¬ 
charge previously executed a form of discharge au¬ 
thorized for administrative issuance, in any court- 
martial case in w’hich application is made w’ithin one 
year after final disposition of the case upon initial ap¬ 
pellate review: Provided, That wdth regard to cases 
involving offenses committed during World War II, 
the application for a new’ trial may be made w’ithin one 
year after termination of the war, or after its final dis¬ 
position upon initial appellate review as herein pro- 
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vided, whichever is the later: Provided, That only one 
such application for a new trial may be entertained 
with regard to any one case: And provided further, 
That all action by the Judge Advocate General pursu¬ 
ant to this article, and all proceedings, findings, and 
sentences on new trials under this article, as approved, 
reviewed, or confirmed under articles 47, 48, 49, and 50, 
and all dismissals and discharges carried into execu¬ 
tion pursuant to sentences adjudged on new trials and 
approved, reviewed, or confirmed, shall be final and 
conclusive and orders publishing the action of the 
Judge Advocate General or the proceedings on new 
trial and all action taken pursuant to such proceedings, 
shall be binding upon all departments, courts, agen¬ 
cies, and officers of the United States. (As amended 
July 26,1947, ch. 343, title II, Sec. 205 (a), 61 Stat. 501; 
June 24, 1948, ch. 625, title II, Sec. 230, 62 Stat. 639.) 

SUMMARY OF ARGUMENT 

In a habeas corpus proceeding involving a petitioner un¬ 
der court-martial sentence the civil courts are limited in 
their inquiry to whether the court-martial was properly 
constituted , had jurisdiction of the person and subject 
matter and had power to impose the sentence. The allega¬ 
tions here present questions which are not reviewable by 
the civil courts and which have been considered extensively 
in the statutory military appellate review. 

ARGUMENT 

I* 

The Petitions for Writs of Habeas Corpus Present No Question 
Reviewable by the Gvil Courts 

There was no lack of jurisdiction in the courts-martial 
proceedings resulting in appellants’ convictions for the 
rape and murder of Ruth Farnsworth on December 11,1948. 
The courts-martial were lawfully appointed by the Com¬ 
manding General, Twentieth Air Force, empowered to ap¬ 
point a general court-martial by Article of War 8 (10 
U.S.C. 1479) (Page 1 , et seq. Record of Trial, appended to 
each petition for habeas corpus). 


9 


Under the provisions of Article of War 92 (10 U.S.C. 
1564), the courts-martial had jurisdiction over the of¬ 
fenses of murder and rape. The court-martial jurisdic¬ 
tion conferred by this Article as to such offenses is qualified 
by the further provision of Article of War 92 that no per¬ 
son shall be tried by court-martial for murder or rape 
committed within the geographical limits of the States of 
the Union and the District of Columbia in time of peace. 
However, the offenses here involved were committed on 
the Island of Guam, and thus not within the geographical 
limits of the States of the Union and the District of Co¬ 
lumbia. Furthermore, the Joint Resolution of July 25, 
1947, Chapter 327, Section 3, 61 Stat. 451, in terminating the 
state of war for certain purposes did not terminate the 
state of war for the purpose of Article of War 92. 2 Ac¬ 
cordingly a state of war for the purpose of Article of War 
92 did exist at the time of the offenses. 

The courts-martial had jurisdiction over the appellants 
who were members of the United States Air Force at the 
time of the commission of the offenses and trial by courts- 
martial, and were assigned to the 12th Air Ammunition 
Squadron situated on the Island of Guam. The death 
sentences adjudged by the courts-martial were authorized 
by Article of War 92 which at the time of the commission 
of the offenses provided that any person subject to military 
law who commits murder or rape shall suffer death or 
imprisonment for life, as a court-martial may direct. (10 
U.S.C. (1946 ed.) 1564). 

The aforementioned jurisdictional sufficiency is not con¬ 
troverted by the appellants. The appellants contend, 
however, that the jurisdiction of the court-martial pro¬ 
ceedings was “impaired” by their arrest and interroga¬ 
tion by the military government authorities of Guam. 
This argument is directed toward the evidentiary rule of 
McNabb v. United States, 318 US 332, (1943) which has 
no application to trials by courts-martial. The McXabb 


- See also Kahn v. Anderson, 255 US 1, 9-10 (1921) in which the Su¬ 
preme Court held that “peace” referred to in Article of War 92 signifies 
peace in the complete sense, officially declared. 
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rule is not applicable because the appellants did not have 
and therefore were not deprived of any right to a pre¬ 
liminary hearing before a committing magistrate or other 
like authority. There is no provision for such preliminary 
hearing or arraignment in military law. 3 Furthermore, no 
jurisdictional infirmity in the court-martial proceedings 
resulted from the appellants’ arrest by military govern¬ 
ment authorities of Guam. Chapter 35, “Civil Regulations 
with the Force and Effect of Law in Guam”, 4 in effect 
at the time of appellants’ arrest provided for the tem¬ 
porary detention of United States military personnel pend¬ 
ing delivery to military authorities. With respect to mili¬ 
tary personnel, Chapter 35 operated in lieu of the sections 
of the Penal Code of Guam applicable to other offenders. 

II 

The Supreme Court Has Consistently Restricted the Collateral 

Review of Courts-Martial by the Federal Courts to Questions 

of Jurisdiction. 

The constitutional and historical separation of military 
and civil courts is fundamental and well recognized. Early 
pronouncements by the Supreme Court categorized courts- 
martial as inferior courts of limited jurisdiction, subject 
to collateral attack in the civil courts, 5 but exempt from 
their direct review. 6 Succeeding Supreme Court decisions 
limited collateral inquiry to whether the court-martial was 
properly constituted, 7 had jurisdiction of the person and 
subject matter, 8 or had power to impose the sentence. 9 
The scope of federal court review was succinctly expressed 

3 Richardson v. Zuppann, 81 F. Supp. 809, 814 (M.D.Pa. 1949) 
affirmed 174 F. 2d 829 (C.A. 3d 1949). 

4 Codes of Guam, United States Government Printing Office, 1947. 

5 Ex Parte Watkins, 3 Pet. 193, 209 (2S US 1830) in which Chief Justice 
Marshall interpreted and enlarged his earlier opinion in Wise v. Withers, 
3 Cranch 331 (7 US 1806). 

6 Dynes v. Hoover, 20 How. 65, 82 (61 US 185S). 

7 McClaughrv v. Deming, 186 US 49, 69 (1902). 

s Ex Parte Reed, 100 US 13, 23 (1879). 

9 Carter v. McClaughry, 183 US 365, 392-401 (1902). 
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by the Supreme Court in the case of In Re Grimley, 137 
US 147, 150 (1890): 

“ * * * it is equally clear that by habeas corpus the 
civil courts exercise no supervisory or correcting 
power over the proceedings of a court-martial; and 
that no mere errors in their proceedings are open to 
consideration. The single inquiry, the test, is juris¬ 
diction.” 

The Supreme Court has always so held and has recently 
reaffirmed this principle in Hiatt v. Brown, 339 US 103 
(1950). 10 Prior to the latter decision, a number of cases in 
the lower federal courts, including those cited by appel¬ 
lants on pages 14-18 of their brief, indicated some devia¬ 
tion from the traditional limitations on collateral attack 
of court-martial sentences, even though such limitations 
had been consistently adhered to by the Supreme Court. 
The basis for these lower court decisions was the applica¬ 
tion to court-martial convictions of the same scope of 
inquiry currently prevailing in habeas corpus proceedings 
involving state and federal convictions wherein considera¬ 
tion of alleged violations of constitutional rights is now 
permitted. Such a rationale, on which appellants’ conten¬ 
tions are dependent, completely disregards the fundamen¬ 
tal distinction between military and civil law, which dis¬ 
tinction has been so carefully preserved by the Supreme 
Court. 

Among the cases preceding Hiatt v. Brown were several 
decisions of the courts of appeals wherein it was stated that 
in habeas corpus, civil courts may consider whether the 
manner in which a court-martial proceeding was conducted 
denied due process of law. 11 Such views were expressed in 


10 Rehearing denied 339 US 939 (1950). 

11 Compare the affirmance by this Court in Brown v. Royall, 81 F. Supp. 

767,-App. D.C.-,-F. 2d-, (C.A.D.C. per curiam Oct. 13, 

1949), cert. den. 339 US 952 wherein the District Court recognized and 
applied the traditional limitations on civil courts as to court-martial sen¬ 
tences, and stated it did “not understand that the provisions of law 
authorizing a declaratory judgment was intended to give to the court 
jurisdiction over court-martial proceedings, which it did not theretofore 
have.” 
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United States ex rel. Innes v. Hiatt, 141 F. 2d 664 (C.A. 
3d, 1944), quoted in appellants’ brief, in which the court 
found there had been no denial of due process. In Schita 
v. King, 133 F. 2d 283 (C.A. 8th, 1943) where the case was 
remanded for consideration on the merits of the due process 
issue, the allegations were not borne out by the proof. 12 
A similar conclusion was reached in Brown v. Sanford, 170 
F. 2d 344 (C.A. 5th, 194S). The other tw r o cases, Smith v. 
Hiatt, 13 and Hiatt v. Brown, supra, 1 * in which the petition¬ 
ers had been released, were both reversed by the Supreme 
Court. In the Smith case on this point the Supreme Court 
stated at pp. 700, 701: 

“We hold that a failure to conduct pre-trial investi¬ 
gations as required by Article 70 does not deprive 
general courts-martial of jurisdiction so as to empower 
courts in habeas corpus proceedings to invalidate 
court-martial judgments . . . 

“This court-martial conviction resulting from a trial 
fairly conducted cannot be invalidated by a judicial 
finding that the pre-trial investigation was not carried 
on in the manner prescribed by the 70th Article of 
War.” 

In the Brown case the Supreme Court more explicitly 
stated, without dissent (339 U.S. at 110, 111): 

“The Court of Appeals also concluded that certain 
errors committed by the military tribunal and review¬ 
ing authorities had deprived respondent of due 
process. 

“The following instances of error in the military 
proceedings were cited by the Court of Appeals: 

‘(1) Accused was convicted on the theory that al¬ 
though he was on duty as a sentry at the time of the 
offense, it was incumbent upon him to retreat from his 
post of duty. 


12 Schita V. Cox. 139 F. 2d 971 (C.A. 8th, 1944), cert. den. sub. nora 
Schita v. Pescor, 322 US 761 (1944); rehearing denied 323 US S10 (1944). 

13 170 F. 2d 61 (C.A. 3d, 1948) reversed sub. nom Humphrey v. Smith, 
336 US 695 (1949). 

14 175 F. 2d 273 (C.A. 5th, 1949) reversed 339 US 103 (1950). 
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1 (2) Accused has been convicted of murder on evi¬ 
dence that does not measure to malice, premeditation, 
or deliberation. 

‘(3) The record reveals that the law member ap¬ 
pointed was grossly incompetent. 

‘ (4) There was no pre-trial investigation whatever 
upon the charge of murder. 

‘ (5) The record shows that counsel appointed to 
defend the accused was incompetent, gave no prepara¬ 
tion to the case, and submitted only a token defense. 

‘ (6) The appellate reviews by the Anny reviewing 
authorities reveal a total misconception of the appli¬ 
cable law.’ 175 F. 2d at 277. 

4 ‘We think the court was in error in extending its re¬ 
view for the purpose of determining compliance with 
the due process clause, to such matters as the proposi¬ 
tions of law set forth in the staff judge advocate’s re¬ 
port, the sufficiency of the evidence to sustain respond¬ 
ent’s conviction, the adequacy of the pretrial investi¬ 
gation, and the competence of the law member and de¬ 
fense counsel. Cf. Humphrey v. Smith, 336 U.S. 695 
(1949). It is well settled that ‘bv habeas corpus the 
civil courts exercise no supervisory or correcting 
power over the proceedings of a court-martial. . . 
The single inquiry, the test, is jurisdiction.’ In re 
Grimley, 137 U.S. 147, 150 (1890). In this case the 
court-martial had jurisdiction of the person accused 
and the offense charged, and acted within its lawful 
powers. The correction of any errors it may have com¬ 
mitted is for the military authorities which are alone 
authorized to review its decision. In re Yamashita, 
327 U.S. 1, 8-9 (1946); Swaim v. United States, supra, 
165 U.S. at 562.” 

In the Smith and Brown cases the Supreme Court does 
not enunciate any new rule. The Court has previously 
stated that: 

“To those in the military or naval service of the 
United States the military law is due process.” 13 

The modern restatement in Hiatt v. Brown of the rule 
limiting federal court inquiry into military convictions to 

15 Reaves v. Ainsworth, 219 US at 304 (1911); French v. Weeks, 259 
US 326 at 335 (1922); Creary v. Weeks, 259 US 336 at 344 (1922). 
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questions of jurisdiction is all the more emphatic since 
it but repeats what the Supreme Court has said many times 
before. In 1879 the Court said: 

“Here there was no defect of jurisdiction as to any¬ 
thing that was done. Beyond this we need not look 
into the record. . . If error was committed in the 
rightful exercise of authority, we cannot correct it.” le 

In 1950 the Court said: 

“The single inquiry, the test, is jurisdiction . . . ” 17 
The Supreme Court has never held otherwise. 

Nor are any of the contemporaneous Supreme Court de¬ 
cisions inconsistent in any particular wdth Hiatt v. Brown. 
The other recent Supreme Court cases involving military 
petitioners do not, as appellants contend, detract from the 
above quoted principle but in fact strengthen it. It is true 
that the matter of double-jeopardv in court-martial pro¬ 
ceedings was considered by the Court in Wade v. Hunter, 
336 U. S. 6S4 (1949). The government there contended that 
the Fifth Amendment’s double-jeopardy provision, if ap¬ 
plicable to military courts, did not bar the second court- 
martial conviction under the circumstances of that case. 
The Court held that the Fifth Amendment did not bar trial 
by the second court-martial, thus making unnecessary con¬ 
sideration by the Court of the extent to which a court- 
martial’s overruling of a plea of former jeopardy is sub¬ 
ject to collateral attack in habeas corpus proceedings. 18 

In Whelchel v. McDonald, 340 US 122 (1950), cited by 
appellants, Mr. Justice Douglas, speaking for all members 
of the Court stated (at page 126): 

“Any error by the military in evaluating the evi¬ 
dence on the question of insanity w T ould not go to 
jurisdiction , the only issue before the court in habeas 
corpus proceedings”. (Italics supplied.) 


is Ex Parte Reed, 100 US 13 at 23 (1879). 

17 Hiatt v. Brown, 339 US 103 at 111 (1950). Followed in McClellan v. 
Humphrey (3d Cir. 1950) 181 F. 2d 757 at 749. 
is 336 US at 688, Note 4. 




On the matter of specific constitutional rights accorded 
to members of the military service, the Court further stated 
in the same opinion (at page 127): 

“The right to trial by jury guaranteed by the Sixth 
Amendment is not applicable to trials by courts-martial 
or military commissions.” 

In Gusik v. Schilder, 340 US 128 (1950) the Court in a 
unanimous decision referred to In re Grirnley for the propo¬ 
sition that the civil courts have traditionally exercised no 
power of supervision or review over courts-martial and 
went ahead to state (at page 132): 

“These [military] tribunals have operated in a self- 
sufficient system, save only as habeas corpus was avail¬ 
able to test their jurisdiction in specific cases.’’ 

This careful preservation by the Supreme Court of the 
independence of courts-martial from the federal judiciary 
except as to matters of jurisdiction is dictated by several 
cogent reasons. In the first case in which the Supreme 
Court articulated the limitations on civil courts in pro¬ 
ceedings collaterally attacking military judgments, Dynes 
v. Hoover, supra , the Court recognized that Congress had 
been given power to provide for the trial and punishment 
of military and naval offenses, that this constitutional 
power has no connection with the Third Article of the Con¬ 
stitution defining the judicial power of the United States 
and that the two powers are entirely independent of each 
other. 19 The Court there recognized also the particular 
competence of military authorities to review court-martial 
proceedings and the consequences of civil courts sitting in 
review of military judgments, stating as to the latter point 
(at p. 82): 

“With the sentences of courts-martial which have 
been convened regularly, and have proceeded legally 
and by which punishments are directed, not forbidden 
by law, or which are according to the laws and cus¬ 
toms of the sea, civil courts have nothing to do, nor 


19 20 Howard (61 US) 65, 79. 
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are they in any way alterable by them. If it were 
otherwise, the civil courts would virtually administer 
the Rides [for the Government of the Navy] and 
Articles of War, irrespective of those to whom that 
duty and obligation has been confided by the laws of 
the United States , from whose decisions no appeal or 
jurisdiction of any kind has been given to the civil 
magistrate or civil courts.” (Italics supplied.) 

The same considerations endure today and are in fact 
accentuated by the size of our modern military establish¬ 
ment. Permitting collateral review by civil courts of mili¬ 
tary convictions upon assertion of violation of constitu¬ 
tional rights would destroy the self-sufficiency of the sys¬ 
tem of military justice, and would in addition have a 
tremendous impact upon the federal judiciary by increas¬ 
ing the numerical pressure of habeas corpus petitions. 
Congress has provided an elaborate system of military 
justice to insure protection of the individual rights of 
members of the military service. The administration of 
this system has been delegated to designated authorities 
well versed in the law. Certainly it was not contem¬ 
plated that the judgment of members of the federal judici¬ 
ary be substituted for that of such authorities. In fact, 
Congress has provided on two occasions in recent years 
that sentences of courts-martial which have been reviewed 
and approved in accordance with the law shall be binding 
upon all courts of the United States. 20 

It is apparent, therefore, that the decision of the court 
below, that the instant petitions for habeas corpus do not 
state facts upon which relief can be granted is well founded 
in law and in reason and must be affirmed. 


20 10 U.S.C. (Supp. II) 1521(h), (Article 50h), providing for finality 
of court-martial judgments, which Article of War was in effect at the 
time of the trial and review of the instant court-martial cases, is set forth 
on page 7 of this Brief, reenacted by the Act of May 5, 1950, establishing, 
inter alia, a Uniform Code of Militari/ Justice. (64 Stat. 132, 50 U.S.C. 
(Supp. IV) Sec. 663). 

These statutory' provisions for finality of court-martial judgments do not, 
of course, preclude inquiry by the civil courts into the jurisdiction of the 
court-martial proceedings. Gusik v. Schilder, supra, 340 US at 132-33. 
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m 

Procedural Irregularities Do Not Oust Court-Martial Jurisdiction 

One of the Supreme Court decisions which expanded the 
scope of habeas corpus inquiry into state ,and federal con¬ 
victions, Johnson v. Zerhst, 304 US 458 (1938) suggested 
that the denial of a constitutional right to counsel ousted 
the court’s jurisdiction. This represents a departure from 
the usual use of the term “jurisdiction”, for jurisdiction 
to decide is jurisdiction to make a wrong as w’ell as a right 
decision. 21 The Court recognized that fact in a later opin¬ 
ion— Waleij v. Johnston, 316 US 101 (1942)—by stating that 
relief would be granted by habeas corpus if the trial court 
lacked jurisdiction or if it denied constitutional rights. And 
it seems that the courts generally no longer feel constrained 
to justify this expanded scope of habeas corpus inquiry 
into state and federal convictions under the guise of juris¬ 
diction but now more realistically consider the constitu¬ 
tional points in issue as such. 

Accordingly, the aforementioned Supreme Court deci¬ 
sions did not redefine “jurisdiction”; such decisions merely 
extended the use of the writ of habeas corpus in the review 
of civil court convictions. Furthermore, no new or broad 
concept of jurisdiction has ever been applied to habeas cor¬ 
pus proceedings involving military petitioners by the Su¬ 
preme Court. The Court in Carter v. McClaughry, 183 US 
366 (1902) stated (at page 401): 

“. . . the sentences of courts-martial, when affirmed by 
the military tribunal of last resort, cannot be revised 
by the civil courts save only when void because of an 
absolute want of power, and not merely because voidable 
because of the defective exercise of power possessed”. 
(Italics supplied.) 

In the Hiatt v. Brown decision, the Court after stating the 
proposition that the single inquiry is jurisdiction w’ent 


21 Fauntleroy v. Lum, 210 US 230, 234, 235 (1908); Pope v. United 
States, 323 US 1, 14 (1944). 
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ahead to spell out the jurisdictional sufficiency of that court- 
martial. In so doing, the Court restated the traditional con¬ 
cept of court-martial “jurisdiction” into which the civil 
courts are free to inquire: 

“In this case the court-martial had jurisdiction of 
the person accused and the offense charged, and acted 
within its lawful powers. The correction of any errors 
it may have committed is for the military authorities 
which are alone authorized to review its decision.” 22 

IV 

• The Court-Martial Proceedings Have Been Extensively Re¬ 
viewed in Accordance with the Statutory Appellate Review 
Procedure. 

The civil courts rely on the military appellate process to 
correct any errors ox irregularities occurring in the court- 
martial proceedings. 23 Appellants’ courts-martial have 
been reviewed in the manner prescribed by law' (Articles 
of War 47 thru 53; 10 U.S.C. Secs. 1518 thru 1525). The 
results of this appellate review' w’hich includes review' by 
the Staff Judge Advocate, action by the reviewing author¬ 
ity, opinion of the Board of Review, opinion of the Judicial 
Council, recommendations of The Judge Advocate General, 
confirming action by the President, and action by The Judge 
Advocate General on appellants’ application for new trial 
or other relief afforded by Article of War 53, have been 
set forth in the appellees’ Motions to Dismiss in the court 
below*, which Motions are a part of the record on appeal. 
(Buras Rec. 54; Dennis Rec. 41). Of these opinions and 
actions appended to appellees Motions to Dismiss, the opin¬ 
ions of the Board of Review and Judicial Council, the Rec- 


22 Hiatt V. Brown, 339 US 103 at 111 (1950). 

23 Swaim v. United States, 165 US 553, 562 (1897). In re Yamashita, 
327 US 1, 8 (1946). See also Humphrey v. Smith, supra, 336 US at 
696; Ex Parte Quirin, 317 US 1, 25 (1942); Grafton v. United States, 
206 US 333, 345-34S (1907); Carter v. McClauphrv, supra, 183 US at 
381; Johnson v. Savre, 158 US 109, 118 (1895); Smith v. Whitney, 116 
US 167, 177 (1885); Kurtz v. Moffitt, 115 US 487, 500 (1885); Keyes v. 
United States, 109 US 336, 340 (1S83). 
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ommendations of The Judge Advocate General, and the 
Confirming Action of the President in both cases are offi¬ 
cially reported in Volume 4, Courts-Martial Reports, pp. 
872-930, ten reprints of which have been lodged with the 
Court. 

After an examination of the results of the appellate re¬ 
view, the Court below commented thereon as follows: (J.A. 
22 ). 


“All of this extensive machinery for review was in¬ 
tended to afford adequate opportunity for the correc¬ 
tion of any errors prejudicial to the petitioner com¬ 
mitted in the trial of this case. The record here shows 
that extensive consideration was given to each of the 
matters asserted in support of the relief sought in these 
[habeas corpus] proceedings, and the various military 
authorities who were charged with the responsibility of 
review determined such matters to be factually ground¬ 
less.’ ’ 

CONCLUSION 

It is respectfully submitted that the District Court was 
correct in discharging the rules to show cause and dis¬ 
missing the petitions for writs of habeas corpus and that 
the judgment in each case should be affirmed. 
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